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The Celebrity Image and Cultural
Identity: Publicity Rights and the
Subaltern Politics of Gender

Rosemary J. Coombe

Who authors the celebrity? Where does identity receive its autho-
rization? I shall argue that the law constructs and maintains fixed,
stable identities authorized by the celebrity subject. In so doing,
however, the law also produces the possibility of the celebrity
signifier’s polysemy. The celebrity image' is a cultural lode of
multiple meanings, mined for its symbolic resonances, and,
simultaneously, a floating signifier, invested with libidinal ener-
gies, social longings, and political aspirations.

Focusing upon cultural practices that engage, reproduce,
ironize, and transform the meaning and value of celebrity per-
sonas to assert alternative gender identities, I shall argue that the
celebrity is authored in a multiplicity of sites of discursive prac-
tice, and that in the process unauthorized identities are pro-
duced, both for the celebrity and for her diverse authors.
Through its prohibitions the law produces the means by which
unauthorized identities are both engendered and endangered.

I will very briefly summarize the legal doctrine of publicity
rights® and argue that the rationales traditionally offered for
recognizing and protecting rights to the celebrity persona can-
not be supported and do not justify the extent of the protections
legally afforded celebrities, their estates, or their assignees. The
social and cultural value of the celebrity image will then be
addressed.

Popular cultural practices that engage celebrity images in
innovative fashions will then be explored to demonstrate the
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vibrant role played by these cultural icons in the self-authorings
of subaltern social groups. Gay male appropriations of female
stars in camp subculture, lesbian reworkings of James Dean, and
middle-class women’s use of the Star Trek characters in the cre-
ation of fan magazines (fanzines) are practices that rewrite
media imagery in subversive but politically expressive fashions.
Investing celebrity personas with new and often oppositional
meanings, these subordinate groups assert unauthorized gender
identities. They thereby affirm both community solidarity and
the legitimacy of their social difference by empowering them-
selves with cultural resources that the law deems the properties
of others.

Liberal notions of freedom of expression fail to grasp the
nature of contemporary cultural politics, I suggest, because they
are held hostage by the philosophical conceits of the Enlighten-
ment. In conclusion, I propose that we situate these practices in
an enlarged vision of contemporary democracy that considers
the political as dialogic cultural practices of articulating the
social world and authoring politically salient forms of difference.
In this context, we can begin to consider the political costs of
granting the celebrity exclusive rights to authorize her (own)
image.

The Legal Protection of the Celebrity Persona

Anglo-American legal jurisdictions recognize the right of
individuals to protect publicly identifiable attributes from unau-
thorized and unremunerated appropriation by others for com-
mercial purposes or economic benefit.®> Originally developed
primarily to deal with an unauthorized use of a person’s name
or picture in advertising that suggested the individual’s endorse-
ment of a product, the right of publicity has been greatly
expanded in the twentieth century. It is no longer limited to the
name or likeness of an individual, but now extends to a person’s
nickname, signature, physical pose, characterizations, singing
style, vocal characteristics, body parts, frequently used phrases,
car, performance style, mannerisms and gestures, provided that
these are distinctive and publicly identified with the person
claiming the right. Although most cases still involve the unautho-
rized advertising of commodities, rights of publicity have been
evoked to prohibit the distribution of memorial posters, novelty
souvenirs, magazine parodies, and the presentation of nostalgic
musical reviews, television docudramas, and satirical theatrical
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performances. Increasingly it seems that any publicly recogniz-
able characteristic will be recognized to have a commercial value
that is likely to be diminished by its unauthorized appropriation
by others.

The right is recognized as proprietary in nature and may
therefore be assigned, and the various components of an
individual’s persona may be independently licensed. A celebrity
could, theoretically at least, license her signature for use on fash-
ion scarves, grant exclusive rights to reproduce her face to a
perfume manufacturer, her voice to a charitable organization,
her legs to a pantyhose company, particular publicity stills for
distribution as posters or postcards, and continue to market her
services as a singer, actor, and composer. The human persona is
capable of almost infinite commodification, because exclusive,
non-exclusive, and temporally, spatially, and functionally limited
licenses may be granted for use of any aspect of the celebrity’s
public presence. Furthermore, the right of publicity has been
extended beyond the celebrity, her licensees, and assignees, to
protect the celebrity’s descendants and their licensees.*

The Value of the Celebrity Image

In an age of mass production and mass communications
technologies, the celebrity persona is a potent force with which
to market goods (Sudjic). Celebrities clearly have an interest in
policing the use of their personas to insure that they don’t
become tainted with associations that would prematurely tarnish
the patina they might license to diverse enterprises. This poten-
tial commercial value is generally offered as reason in itself to
protect the star’s control over his identity through the allocation
of exclusive property rights; because such interests have market
value, they deserve protection. Others, like myself, see this as “a
massive exercise in question begging” (Lange 156). Market val-
ues arise only after property rights have been established and
enforced; the decision to allocate particular property rights is a
prior question of social policy that requires philosophical and
moral deliberations® and a consideration of social costs and ben-
efits.®

Publicity rights are justified on the basis of the celebrity’s
authorship, but star images must be made, and, like other cul-
tural products, their creation occurs in social contexts and draws
upon other resources, institutions, and technologies. Celebrity
images are authored by studios, the mass media, public relations
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agencies, fan clubs, gossip columnists, photographers, hairdress-
ers, body-building coaches, athletic trainers, teachers, screen-
writers, ghostwriters, directors, lawyers, and doctors. Even if we
only consider the production and dissemination of the star
image, and see its value solely as the result of human labor, this
value cannot be entirely attributed to the efforts of a single celeb-
rity author.

Moreover, as Richard Dyer shows, the star image is authored
by its consumers as well as its producers; the audience makes the
celebrityimage the unique phenomena that it is (Heavenly Bodies,
Stars). Selecting from the complexities of the images and texts
they encounter, they produce new values for the celebrity and
find in stars sources of significance that speak to their own expe-
rience. These new meanings are freely mined by media produc-
ers of the star’s image to further enhance its market value. To
quote Marilyn Monroe’s last recorded words in public, “I want
to say that the people — if I am a star — the people made me a
star, no studio, no person, but the people did” (qtd. in Mac-
Cannell 115).

The star image is authored by multitudes of persons engaged
in diverse activities. Moreover, stars and their fame are never
manufactured from whole cloth — the successful image is fre-
quently a form of cultural bricolage that improvises with a social
history of symbolic forms. Consider the Marx Brothers. Clearly
their characterizations involved creative activity, but, as David
Lange points out,

. .. what we cannot know in fact . . . is how much the charac-
ters created by the Marx Brothers owe to the work of tens,
scores, perhaps hundreds of other vaudeville and burlesque
performers with whom they came into contact. . . . What we
do not know, in short, is how much of these characters the
Marx Brothers themselves appropriated from others. All that
is certain is that they created themselves, individually and
collectively, as a kind of living derivative work. That much
Groucho himself has told us. . . . To be sure, the Marx Broth-
ers became celebrities as most vaudevillians did not. But
surely we are not rewarding them on that ground alone.
(162)

Publicity rights enable stars to “establish dynasties on the
memory of fame” (162). In Groucho Marx Productions, Inc. v. Day
and Night Co., Inc., those who held rights in the Marx Brothers
made a successful publicity rights claim against the creators of
the play A Day in Hollywood, A Night in the Ukraine. The play’s
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authors intended to satirize the excesses of Hollywood in the
thirties and evoked the Marx Brothers as characters playfully
imagined interpreting a Chekhov drama. The defendants were
found liable and their first amendment claim was dismissed on
the ground that the play was an imitative work.

The Marx Brothers themselves might be seen as imitative or
derivative works, whose creation and success as icons in popular
culture derives from their own creative reworkings of the signi-
fying repertoire of the vaudeville community. Contemporary
stars are authored in a similar fashion. How much does Elvis
Costello owe to Buddy Holly, Prince to Jimi Hendrix, or Michael
Jackson to Diana Ross? Take the image of Madonna, an icon
whose meaning and value lies partially in its evocation and ironic
reconfiguration of several twentieth-century sex-goddesses and
ice-queens (Marilyn Monroe obviously, but also Jean Harlow,
Greta Garbo, and Marlene Dietrich) that speaks with multiple
tongues to diverse audiences. Descriptions of the Madonna
image as semiotic montage abound,’ but this extract from the
Village Voice is my favorite:

‘What Madonna served up in the name of sexuality was not
liberation as I'd known it, but a strange brew of fetishism and
femininity. Only later would I understand that the source of
her power is precisely this ambiguity. It’s a mistake to think
of any pop icon as an individual. . . . Madonna is a cluster of
signs, and what they add up to is precisely the state of sex in
the culture now: torn between need and rage and unable to
express one without the other. . . . Madonna raids the image
bank of American femininity, melding every fantasy ever
thrown onto the silver screen and implanting them in the
body and voice of every-babe. (Goldstein 36)

In an era characterized by nostalgia for the golden age of the
silver screen and an aging baby boom generation’s fascination
with the television culture of its youth, successful images are
often those which mine media history for evocative signifiers
from our past. This is not to deny that such appropriations are
creative endeavors; it is to stress emphatically that they are and
to assert that such authorial processes ought not to be frozen,
limited, or circumscribed by the whims of celebrities or the com-
mercial caprice of their assignees.

If the Madonna image appropriates the likenesses of earlier
screen goddesses, religious symbolism, feminist rhetoric, and
sadomasochistic fantasy to speak to contemporary sexual aspira-
tions and anxieties, then the value of the image derives as much,
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perhaps, from the collective cultural heritage on which she draws
as to her individual efforts. But if we grant Madonna exclusive
property rights in her image, we simultaneously make it difficult
for others to appropriate those same resources for new ends, and
we freeze the Madonna constellation itself. Future artists, writers,
and performers will be unable to draw creatively upon the cul-
tural and historical significance of the Madonna montage with-
out seeking the consent of the celebrity, her estate, or its assigns,
who may well deny such consent or demand exorbitant royalties.
As Lange argues, the proliferation of successful publicity rights
claims occurs at the expense of our rights to the public domain
(163). Consequentially, access to the public domain is choked,
or closed off, and the public “loses the rich heritage of its culture,
the rich presence of new works derived from that culture, and
the rich promise of works to come” (165).

Some celebrity images seem so deeply embedded in the
North American social imaginary that they might be said to con-
stitute parts of a collective cultural heritage. Such images should
not be subject to control by the parochial interests of celebrity’s
estates. Elvis Presley provides an apt example. In the recent film
Mystery Train, director and producer Jim Jarmusch explores the
cultural and psychological significance of Presley in the
depressed economy of Memphis, Tennessee, and in the con-
sciousness of those who live on its social margins. The film also
addresses his charisma for those in other countries whose fasci-
nation with American media images manifests itself in pilgrim-
ages that have turned Memphis into a late twentieth-century
Mecca. The possibility that Elvis Presley’s estate might seek to
prohibit the production and/or distribution of a film such as
this® while simultaneously arranging to market cologne designed
“for all the King’s men”? indicates the parameters of the prob-
lem. The opportunity for the celebrity’s assignees to behave this
way has, in fact, been seized. When the City of Memphis decided
to erect a bronze statue to memorialize Elvis as part of a city
redevelopment scheme, a nonprofit city corporation offered
pewter replicas of the King in return for donations to finance the
monument. Owners of rights to commercially exploit the Presley
likeness were quick to seek and obtain an injunction (Memphis
Development v. Factors)."

The traditional liberal justification for bestowing property
rights in the celebrity image is inadequate to establish a right to
receive the full market value of the star persona or to support
exclusive rights to control its circulation and reproduction in
society. Liberal values protecting individual freedom guarantee
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the possession and use only of the product of one’s personal
labors and only insofar as the exercise of this right does not harm
the rights of others. Enabling celebrities, their estates and assigns
to exercise absolute rights to authorize the circulation of the
celebrity image may have adverse consequences, both for the
preservation of our collective heritage and for our future cultural
development.

The social value and cultural meaning of the celebrity image
has its genesis in the same historical conditions that created the
possibility of its economic value. In his illuminating essay ‘“The
Work of Art in the Age of Mechanical Reproduction,” Walter
Benjamin suggested that technologies of mechanical reproduc-
tion and systems of mass production changed modes of human
perception and evaluation, fundamentally altering our aesthetic
responses. These changes, I argue, are integrally related to the
cultural value of the celebrity image in contemporary social life.

Benjamin’s reflections on the work of art and the decline of
its aura may help us to understand the cultural significance of
the celebrity image. Here I want to go beyond Benjamin’s own
disjointed observations of the screen actor as one who has his
performance fragmented by the camera, is alienated from his
audience, deprived of his corporeality, and dissolved into flick-
ering images and disembodied sounds (228-29). He sees the
effect of film as engaging the whole living person but destroying
its aura and replacing the actor’s aura with an artificially pro-
duced ‘“‘personality” that is only the “phony spell of the com-
modity.”” Benjamin alludes to the possibility of another,
alternative understanding of the celebrity with his reference to
“the cult of the movie star”” — one that suggests that celebrities
may represent residual vestiges of the “auratic” in contemporary
mass culture (231).

If the work of art’s aura derived from its unique, embodied,
or tangible presence in time and space, an individual history, and
a situation in a cultural tradition, then it is difficult to deny the
aura of the celebrity. However often a celebrity’s likeness is repro-
duced, there remains a social knowledge of the celebrity as an
individual human being with an unapproachable or distant exis-
tence elsewhere, a life history, and a mortal susceptibility to the
processes of heartache, injury, illness, aging, and ultimately,
death. It is difficult to envisage Elvis Presley without conjuring
up images of health, vibrancy, and sexual energy followed by
self-inflicted harm, gluttony, corpulence, and decay. Arguably,
the celebrity evokes the fascination she does because however
endlessly her image is reproduced, her substantive duration, that
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is, her life, never becomes wholly irrelevant. She never loses her
autonomy from the objects that circulate in her likeness.

Moreover, the star is historically situated and lives her life in
historical and social conditions that give her image its meaning,
resonance, and authority. The celebrity image’s value might also
be seen to reside in its character as a particular human embodi-
ment of a connection to a social history that provokes its
beholder to reflect upon her own relationship to the cultural
tradition in which the star’s popularity is embedded. We all con-
sider celebrities from different social positions; as a feminist and
social democrat, for example, I cannot perceive Marilyn Monroe
without reflecting upon my own troubled relationship to male
definitions of female sexuality, the femininity of sexual inno-
cence, the Playboy tradition, the Cold War, and Monroe’s own
left-wing politics." Celebrity images, I would contend, always
maintain their aura because they bind subjects in affective and
historically mediated relationships that preclude their appropri-
ation as pure objects.”?

Stewart Ewen sees the power of the celebrity image as rooted
in photography’s simultaneous affinity to reality and fantasy
(90), and as a cultural response to modern social experiences of
alienation and anomie. The celebrity is an icon of the signifi-
cance of the personal and the individual in a world of standard-
ization and conformity — embodying the possibility of upward
mobility from the mass, *“celebrity forms a symbolic pathway,
connecting each aspiring individual to a universal image of ful-
fillment: to be someone, when ‘being no one’ is the norm”
(95-96).

The seductive power of celebrity auras and their ubiquity in
contemporary social life make the star persona a compelling
compilation of signifiers in our cultural fields of representation.
Simultaneously embodying the fantastic and the real, utopian
ideals and quotidian practices, and the realization of popular
aspirations for recognition and legitimacy, the celebrity form
attracts the authorial energies of those for whom identity is a
salient issue and community an ongoing dilemma.

“Doing Gender”: The Celebrated Body and the Politics of
Postmodernism

What meaning do particular celebrities have in people’s own
social experiences? It is necessary to make these arguments
about the cultural losses contingent upon the commodification
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of the celebrity image historically concrete. In so doing, the polit-
ical dimensions of this foreclosure on the use of cultural
resources come into relief. Marginal social groups are continu-
ally engaged in nascent constructions of alternative identities.
The celebrity image plays a central role in many of these cultural
practices.

The practices I will examine are those of gay male camp
subculture in the pre-liberation era, lesbian refashionings of pop
icons, and finally, middle-class women’s engagement in the read-
ing, writing, and circulation of Star Trek fanzines. These practices
involve the redeployment of celebrity images — an aspect of that
rearticulation of commodified media texts that has been defined
as the essence of popular culture (Foster). Theorists of
postmodernism assert that contemporary cultural theory must
come to terms with “the textual thickness and the visual density
of everyday life” (McRobbie 165) in societies characterized by
pervasive media imagery and commodified forms of cultural
representation. A central dimension of the study of postmodern-
ism has therefore been a concern with the ways in which people
“live and negotiate the everyday life of consumer capitalism”
(Ross, Universal Abandon xv)'* and use mass culture in their quo-
tidian practices. Cultural consumption is increasingly under-
stood as an active use rather than a passive dependence upon
dominant forms of signification. As Michel de Certeau and Paul
Willis argue, consumption is always a form of production and
people continually engage in cultural practices of bricolage —
resignifying media meanings, consumer objects, and cultural
textsin order to adapt them to their own interests and make them
fulfill their own purposes. These practices are central to the
political practices of those in marginal or subordinated social
groups, who forge subcultures with resources foraged from the
mediascape.™

Subcultural practices involve improvisational cultural appro-
priations that affirm emergent cultural identities for those in
subordinate social groups (Connor 186).” Angela McRobbie
argues that the frenzied expansion of mass media enables new
alliances and solidarities across traditional spatial, racial, and
cultural boundaries and resources for producing new meanings
and new identities:

Sontag’s linking [of camp] with . . . gay men, is instructive
because she shows how a relationship evolved around a social
minority making a bid for a cultural form in which they felt
they could stake some of their fragmented and sexually devi-
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ant identity. The insistence, on the way, on both style and
pleasure made the product attractive to those outside as well
asinside. ... [S]he is describing how forms can be taken over,
and re-assembled . . . [which] often means outstripping their
ostensible meaning. . . . And if media forms are so inescap-
able . . . then there is no reason to assume that consumption
of pastiche, parody or high camp is, by definition, without
subversive or critical potential. Glamour, glitter, and gloss,
should not so easily be relegated to the sphere of the insis-
tently apolitical. (174-75)

Mass media imagery provides people who share similar social
experiences to express their similarity by imbuing with emo-
tional energy a range of cultural referents that media communi-
cations have afforded them shared access. It also enables them
to author/ize their difference by improvising with those images
to make them relevant to their social experiences and aspira-
tions.

If the celebrity is an image that is both fantastic and real,
embodying the realization of widespread aspirations for public
affirmation, it is especially likely to attract the authorial energies
of those in marginal groups for whom recognition, legitimacy,
and positively evaluated identity are compelling issues. Although
the “recoding” of celebrity images is in no way limited to a
concern with gender identity, I will focus upon practices which
question traditional formulations of gender and express desires
to construct alternatives.

The concept of alternative gender identities is borrowed
from Judith Butler’s pathbreaking work Gender Trouble in which
she suggests that a feminist politics requires an inquiry into the
political construction and regulation of gendered identities, a
radical critique of the limitations of existing categories of iden-
tity, and an exploration of practices in which alternatively gen-
dered worlds are imagined. The practices I will be exploring are
active performances of gender ““that disrupt the categories of the
body, sex, gender, and sexuality and occasion their subversive
resignification and proliferation beyond the binary frame” (xii).

Identity is always a practice of articulation from within exist-
ing cultural forms; gender is performative, a doing and consti-
tuting of the identity it is purported to be. These performances
are always constructed within the terms of discourse and power,
and thus engage heterosexual cultural conventions (Butler 25-
30).'° Butler is interested in modes of “doing” gender that evoke
butdo not constitute simple reproductions of the terms of power
but subvert the very constructs they mobilize, “displacing those

This content downloaded from 130.63.180.147 on Sat, 30 Jan 2016 17:41:.05 UTC
All use subject to JSTOR Terms and Conditions



http://www.jstor.org/page/info/about/policies/terms.jsp

Summer 1992 69

naturalized and reified notions of gender that support masculine
hegemony and heterosexist power” (33). For example, “numer-
ous lesbian and gay discourses . .-. [position themselves] in
resignificatory relationships to heterosexual cultural con-
figurations” (121). This repetition of heterosexual cultural
forms may be the site of their denaturalization, bringing “into
relief the utterly constructed status of the so-called heterosexual
original” (31).

Celebrity images provide important cultural resources for
many practices of ‘“doing” gender that subvert and reconstruct
dominant forms of gender identity. The denaturalization of het-
erosexual cultural forms is readily apparent in gay camp subcul-
ture, a phenomenon I have already alluded to as involving an
engagement with media disseminated celebrity images. Andrew
Ross argues that gay camp has had a significant influence on
changing social definitions of masculinity and femininity from
the late fifties, working *“to destabilize, reshape and transform
the existing balance of accepted sexual roles and sexual
identities” (No Respect 159). Whatever its ultimate cultural
effects, however, its origins must be understood in the context of
gay urban life in the pre-liberation period.

In the nineteen fifties and sixties a sophisticated gay male
subculture evolved around a fascination with classical Hollywood
film stars like Judy Garland, Bette Davis, Mae West, Greta Garbo,
and Marlene Dietrich. In an age when their ability to be open
about the fact that they were gay was circumscribed, gay men’s
use of certain star images constituted a kind of “going public”
or “‘coming out.” Camp contained a kind of commentary on the
ongoing feat “of survival in a world dominated by the tastes,
interests, and definitions of others” (No Respect 144).

The biggest “‘camps” were drag queens — homosexual men
performing the social character of “women” (that is, the signs
and symbols of a socially defined American category) by artifi-
cially creating the image of glamour (Newton 3). The most pop-
ular stars in the camp pantheon, subject of most frequent
impersonation, were ‘“‘glamorous” in highly mannered ways that
indicated an awareness of the artifice in which they were
engaged. This celebration of the personas of those who subtly
mocked the “corny flamboyance of femaleness . . . defetishized
the erotic scenario of woman as spectacle” (No Respect 159). Thus
they explored the relation between artifice and nature in the
construction of sexuality and gender long before these were
recognized as political issues.
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Camp lost its appeal with the arrival of a militant gay politics
that asserted the ‘“‘natural” quality of homosexuality, revived
“masculine” styles, and sought to undermine the “effeminacy”
of the stereotypical gay image. The finale of Michel Tremblay’s
acclaimed 1974 play Hosanna well illustrates the new attitude
towards camp. Hosanna, an aging drag queen who identifies
with, and projects her identity upon Elizabeth Taylor, is humili-
ated and forced to renounce her attachment to the star, and
disarm herself of her Taylor impersonation. Stripped naked, he
declares “I’'m a man,” and (at long last, it is implied), allows his
lover to embrace his “true” “masculine” self. Camp has, how-
ever, enjoyed something of a resurgence in the 1980s, confluent,
perhaps, with the influence of Michel Foucault, poststructural-
ism, and a revival of the credibility of the notion of the socially
constructed subject.

Lesbian engagement with celebrity images is a less docu-
mented and more recent phenomena. One lesbian challenge to
the “truth” of sex, gender, and desire and the restrictions of a
binary sexual economy is given voice and celebrated by Sue Gol-
ding, in her discussion of a performative gender identity she calls
lesbian hermaphrodism. This *“erotic sensibility” (49) worn, felt,
and enacted by a number of lesbians is a “fictionalized sexuality”
(50) that finds its performative significations in mass mediaicons
which it replicates in ironic, playful, and assertive recon-
figurations:

I know you've seen the type: no tits, no cock, oozing with a
kind of vulnerable ‘“masculinity,” sheathed in a 50’s style
black-leather motorcycle jacket. Or to put it slightly differ-
ently, it’s James Dean, with a clit. . . . What emerges is the
“virile girl,” the butch baby, full of attitude but not of scorn,
lots of street smarts and a bit of muscle. This new hermaph-
rodite embodies forever the image of the destructive adoles-
cent dramatically and in one being, teeming with a creative,
raw energy, and beckoning with the possibility of a new era.
(49)

This gender rebel performs with her body an erotic identity
thatis an embodied performative — “the defiant aesthetic of the
erotic masculine shot through with the voluptuousness of the
female sexual organs” (52). An “erotic mutant,” ““a fractured
playfulness of social icons [like the Dean image, although Elvis
Presley offers other possibilities] copied over and over again”
(52), the lesbian hermaphrodite exemplifies the sex/gen-
der/desire/practice matrix as a performatively enacted signifi-
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cation that parodies, proliferates, and subverts gendered mean-
ings. “Doing gender,” however, is not the exclusive preserve of
gays and lesbians (although their social experiences are more
likely to incline them to contest hegemonic norms of gender
identity). This is illustrated by the authorial activities of Star Trek
fanziners, who construct communities and articulate new gender
identities by literally re-writing their favorite television series
characters.

Star Trek fans constitute a social and cultural network that is
international in scope. Within this community, there are distinct
groups of fans that organize around the production, circulation,
and consumption of fanzines.” This subculture is explored with
great sensitivity by Camille Bacon-Smith in her sparkling ethnog-
raphy Enterprising Women. The fanzine community is almost
exclusively female and predominantly heterosexual. It involves
middle-class women who work as housewives and in nursing,
teaching, clerical, and service occupations.'® Fans exchange let-
ters, distribute newsletters, create artworks, make videotapes,
and produce and circulate fanzines that contain original fiction,
poetry, and illustrations written by women across North America,
Britain, and Australia."” In 1988 it was estimated that there were
300 publications that enabled fans to explore aspects of televi-
sion series, 120 of them centered on Star Trek (Jenkins 89), a
number which no doubt underestimates the production of fan
literature because it doesn’t include literature circulated only in
photocopy circuits or more covertly circulated publications.®

In their creative endeavors, fanzine contributors employ
images, themes, and characters from a canonized set of mass
culture texts (the Star Trek television series episodes, films, and
commercially produced novels), to explore their own subordi-
nate status, voice frustration and anger with existing social con-
ditions, envision alternatives, share new understandings, and
express utopian aspirations. In so doing, they force media texts
to accommodate their interests, to become relevant to their
needs, and thereby empower themselves with mass culture
images. Issues of gender roles, sexuality, and the tension between
family obligations and professional ambition are explored in the
Star Trek future world — one which holds out the promise of
opportunities for nontraditional female pleasures, active involve-
ment in central decision-making roles, and a state of sexual
equality in which emotional needs and professional responsibil-
ities are taken seriously by men and women alike (Jenkins 93-97).

In most stories women are engaged in rewriting the mascu-
line gender rather than in imagining alternative feminine ones.
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Many stories involve male friendships, and two significant genres
of fanzine fiction are “Slash” (or homoerotic) and ‘“Hurt-
Comfort”® stories, both of which center on relationships
between the male characters. In all of these stories the links
between anatomy, gender, desire, and sexual practice are sun-
dered. In the male friendship stories the male characters are
alternatively engendered; stripping them of a rationalist, ego-
centered individualism, the fans imbue them with emotionality
and empathy, knitting them into close family and community
relationships as well as intimate caring friendships which nurture
and support them in their adventures (Bacon-Smith 745-47).

In “Slash” fiction, women write erotic stories and draw illus-
trations depicting a love relationship between Kirk and Spock.”
Fearing social ridicule, loss of employment, and possibly legal
repercussions,” fanzine writers often write such stories under
pseudonyms. Much of this literature circulates only through
complex subterranean photocopying networks in order to evade
exposure outside of the group (Bacon-Smith 209-16).** So well
hidden is the circuit that only the most experienced readers and
writers have access to it. Bacon-Smith describes a number of tasks
performed by the homoerotic romance and rejects the idea that
the male characters are surrogate women — an idea popularized
by Joanna Russ when she argued that because of the overriding
importance of touch, to the slow thoroughness and sensitization
of the whole body, the sexuality expressed is female (cited in
Bacon-Smith 242-45). She asserts that these women are writing
consciously and deliberately about men, exploring who men are
and reconstructing them into people with whom it might be
more comfortable to share life, love, and sexual relationships.
These women want to explore relationships between powerful
equals while tearing “down the very institution of hierarchical
power that constructs men as individuals” — reconstructing
power itself as an integrated union of mutuality with full and
open communication (Bacon-Smith 249-50).

In all of these stories the “male” characters are given a com-
bination of gender traits — Kirk’s “feminine” traits are matched
to Spock’s “masculine” ones and vice versa. Each shares aspects
of traditional gender roles. In this way, new genders are inscribed
on “male” bodies and new desires, experiences, feelings and
practices may therefore proliferate.”® As well as being alterna-
tively engendered, the male characters are freshly embodied,;
their bodies are inscribed with ranges of sensitivity, expanded
zones of erogeneity and a heightened receptivity to tactile plea-
sures and physical comfort (Bacon-Smith 195-96). Their heroes’
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pain, decontextualized in the mass media, is re-united by fanzine
writers with both physical and psychological suffering. The male
characters then, are reconstructed as fully emotional and sen-
tient beings. Arguably, the fanzine writers perform the most thor-
ough practices of “doing gender” that have been examined.
Constructing new connections between novel (male?) bodies,
new (masculinities?), erotic desires, and sexual practices, they
simultaneously situate these newly engendered creatures in per-
sonal and social relationships, empowering themselves and their
community as they do so.

Juridical Productions of Cultural Space(s)

Cultural studies theorists rarely consider law when they study
popular cultural practice.” At first these subcultural practices
seem distant, if not divorced from the legal regime of publicity
rights, but they occupy a space intersected by a multiplicity of
relations between law and cultural form. I am concerned here,
not simply with law as a set of prohibitions, but rather with law
as it is imbricated in the everyday life of cultural practice.”

The risks these people run under legal regimes of prohibi-
tion are real enough. So are the ethical risks of writing about
their practices.” Juridical powers, however, are productive as well
as prohibitive; the law is generative of knowledges, spaces, cate-
gories, identities, and subjectivities.” The law of publicity rights,
by prohibiting reproductions of the celebrity image for another’s
advantage, promotes the mass circulation of celebrity signifiers
by ensuring that they will have a market value; if the image were
freely available for mass reproduction, there would, presumably,
be less of an incentive to engage in the investments necessary to
disseminate it through media channels. Ironically, then, the law
creates the cultural spaces of postmodernism in which mass
media images become available for signifying practice. It pro-
duces fixed, stable identities authored by the celebrity subject,
but simultaneously creates the possibility of places of transgres-
sion in which the signifier’s fixity and the celebrity’s authority
may be contested and resisted. Authorized and unauthorized
identities are both, therefore, engendered in relation to this
juridical regime. The law, however, lends its authority only to
those meanings that the celebrity wishes to appropriate, attrib-
uting these to her own efforts, and denies that cultural value may
be produced elsewhere.
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Power may produce resistance in the Foucauldian sense, but
it does not determine the form or the content of the practices
that transgressits strictures. Through its prohibitions the law may
produce the means by which unauthorized identities are both
engendered and endangered, but these practices are not simply
effects or consequences of juridical regimes. People’s interests
and inclinations to engage in the construction of alternative
gender identities are shaped by multiple hegemonies. Perform-
ative enactments of erotic identity are unlikely to be univocal
direct statements of opposition to any singular structure of
power; more often they may engage multiple forms of cultural
“resistance” to multiple instances of power. Through irony,
mockery, parody, pastiche, and alternative modes of apprecia-
tion, activities of creative appropriation enable fans to comment
indirectly on gender ideology, law, and the commodity form.

Such commentary is especially cogent in the fanzine context.
Fans don’t see Star Trek as something that can be reread but
something that must be rewritten in order to make it more
responsive to their needs and a better producer of personal and
community meanings (Jenkins 87). According to Henry Jenkins,
fans expressly reject the idea that the Star Trek texts or the
Kirk/Spock characters are a privileged form of exclusive prop-
erty but at the same time they have developed a complex moral
economy” in which they legitimize their unorthodox appropri-
ation of the media texts, characters, and personas. Despite the
potential for legal prosecution, they see themselves as loyalists,
fulfilling the inherent promise and potential of the series — a
potential unrealized or betrayed by those who “own” the intel-
lectual property rights in it. Fans respect the original texts, and
regularly police each other for abuses of interpretive license, but
they also see themselves as the legitimate guardians of these
materials, which have too often been manhandled by the pro-
ducers and their licensees for easy profits. As one fan writes: “we
have made Star Trek uniquely our own, so we have all the right in
the world . . . to try to change it for the better when the gang at
Paramount starts worshipping the almighty dollar as they are
wont to do” (Jenkins 100). Fan writers exercise an ethic of care
with regard to the characters — a care they fear that commer-
cially motivated parties frequently do not share.*

Although fanziners, gay camps, and lesbian hermaphrodites
are not engaged in practices in direct opposition to the law (how-
ever they may unintentionally violate it), the law of publicity
rights informs their performative activities. The knowledge that
the cultural icons with which they express themselves do not
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belong to them, however affectionately they are adopted, is con-
stitutive of these practices. The relationship of fans to the com-
modification of the signifiers whose meanings they create may
be one of admiration or antagonism, irony, parody, fear, or com-
plicitous critique.” In any case, the law generates the space for a
proliferation of politics as well as identities, polities as well as
genders, as people create their own ethical distinctions between
expression and theft. Communication always involves borrowing
the images of alterity. Only recently has it become a form of theft.

Infinite Diversity in Infinite Combination:
Democracy as Dialogic Practice

The cultural politics of constructing alternative gender iden-
tities through improvisations upon the celebrity image, are not
readily appreciated using current juridical concepts or easily
encompassed by the liberal premises upon which legal categories
are grounded. The reasons for these difficulties, I believe, can
be located within the contradictions, instabilities, and ambigu-
ities of liberal legal discourse itself — contradictions that are
becoming increasingly apparent in the condition of post-
modernity.*®

Liberal legal discourse addresses the expression of identity,
community, and political aspiration under the rubric of free
speech or freedom of expression, a field of doctrine that clings
tenaciously to Enlightenment concepts in the face of late-capi-
talist realities. As Owen Fiss notes, the constitutional protections
of freedom of speech rest on increasingly anachronistic premises
that do not address the salient characteristics or challenges of
capitalist mass communications systems in North America. Pre-
supposing that the biggest threat to public discourse is the silenc-
ing of the individual speaker by the state, “the Free Speech
Tradition can be understood as a protection of the street corner
speaker” (1408). Assuming a natural division between public
and private actors, it simply protects all “private” actors, regard-
less of their power, against the evils of state intervention, notwith-
standing that in an age of mass media conglomerates, threats to
the autonomy of speech and public debate are more likely to
come from extremely powerful “private” actors who control the
most influential circuits and contents of communication (1410-
13). Increasingly, a person’s right to political speech may
encroach upon another’s rights of property (the need to picket
in shopping malls, for example) and property rights generally
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prevail unless the property-holding citizen is understood to hold
the property for public use (and thus to exercise a
‘“governmental” function so that she must be treated like a
state).

Critics on the left argue that the public/private and state/ cit-
izen dichotomies of freedom of speech law mystify and distort
our understanding of contemporary political life

because government is implicated in all activity that occurs
within its territorial jurisdiction. As sovereign, the govern-
ment is as responsible for its active decisions not to intervene
and regulate as it is for its decisions to act affirmatively . . .
the retention of an existing situation is also due to the efforts
and actions of the state. . . . The protection of private prop-
erty and the enforcement of private contracts by the govern-
ment attests to the strong and necessary presence of
government in private transactions . . . property and contract
are creatures of the state and support for these allocative
regimes is neither more or less politically neutral or activist
than opposition to them. The question is not whether gov-
ernment should intervene, but when and how. (Hutchinson
21)

When “public” speech interests come up against ‘“‘private”
property interests, the latter almost invariably triumph, ensuring
that “the law insulates vast sectors of the social hierarchy from
official scrutiny and public accountability” (22). Those who hold
“private” property are not required to consider the “public”
interest in free speech in their exercise of exclusive property
rights. Once we break down this untenable distinction, however,
and recognize the state’s role in creating and enforcing property
rights, “the question of whose entitlements are to be protected
from whose interference becomes a contested matter of political
choice rather than the correct application of abstract principle”
(22).

Laws commodifying the celebrity image inevitably come up
against concerns about freedom of expression, but they do so
sporadically, yielding inconsistent and confused rationales that
reveal the inadequacies of liberal discourse in the cultural con-
ditions of postmodernism. It is generally accepted that rights of
publicity must yield to social interests in freedom of expression,
“when firstamendment principles outweigh the celebrity’s inter-
est in compensation” (Lawrence 332). But when will this be the
case? To answer this question, or to understand the cultural
world in which this question is a sensible one, we must detour
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through yet another alternative universe — that of contempo-
rary jurisprudence.

Courts routinely assert that the First Amendment protects
publication of news of a celebrity but does not protect commer-
cial uses of celebrity images.* Often this seems to be premised
on a distinction between fact and fiction — factual accounts
about celebrity behavior do not violate their publicity rights
because celebrities are the subject of legitimate news (Garner).
Newspapers, films, and documentaries are not understood to be
engaged in commercial purposes when they publish news, not-
withstanding that their production, distribution, and exhibition
is a large commercial enterprise carried on for private profit
(University of Notre Dame v. Twentieth Century Fox). Distinc-
tions between fact and fiction, publishing news about a celebrity
and commercially exploiting her image, are notoriously difficult
to maintain in the promotional culture* of postmodernity. The
courts’ efforts to employ and maintain such distinctions yield
contradictory and sometimes ludicrous results, as the following
cases, drawn from the same jurisdiction, illustrate.

Ann Margret sued High Society magazine for a violation of
publicity rights for the unauthorized use of a semi-nude photo-
graph taken from one of her films. The court dismissed the
action on the basis that the photograph was newsworthy and its
use protected. The same year, a model brought legal action for
the unauthorized use of a nude photograph in the same maga-
zine. The court rejected the defendant’s claim that the First
Amendment protected use of the photos because the model was
not shown participating in a newsworthy event; the photographs,
therefore, were not a matter of public interest (Hansen). When
a couple found their nude photographs in a commercially dis-
tributed mass market guide to nude beaches, a court denied
them reliefand upheld the publisher’s right to disseminate infor-
mation of public interest; the photographs were not being used
for commercial purposes.(Creel).

Law students are trained to rationalize and distinguish such
cases to show how categories like disseminating information in
the public interest and commercial exploitation of another’s
name and likeness are rational, desirable, and necessary. Celeb-
rities and the media industries will reward them handsomely for
their efforts. Even the most determined law student, however,
might have difficulty supporting a decision which held that the
unauthorized use of “before and after” photos of a girl in a teen
magazine — replete with the brand names of the products used
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to effect the transformation — was a newsworthy use of her name
and likeness rather than a commercial exploitation (Lopez).

The underlying distinction between fact and fiction that is
meant to provide the scaffolding for this conceptual structure
becomes increasingly fragile in postmodernity as societies
become saturated with signification and the value of the
hyperreal accelerates. Courts have found it harder and harder
to distinguish truth from falsity, and fact from fiction, or to limit
First Amendment protection to objective renderings that corre-
spond to some knowable reality. However, they maintain the
philosophical edifice of “the mirror of nature” by developing
ever more distinctions within distinctions to keep its structure
intact.

Accommodating the immense potential value in fictionaliz-
ing the lifestyles of the rich and famous has provoked courts to
articulate new distinctions within the fact and fiction dichotomy.
A New York court held that a right of publicity will not be recog-
nized where a fictionalized account of a public figure’s life is
depicted in such a way that the audience knows (truly?) that the
events are false (Hicks). However, another New York bench
decided that allowing the publication of a known fictional bibli-
ography of a (factual) baseball player would take freedom of
expression too far given the defendant’s “limited research”
efforts to verify his story. The book was seen as a clear case of ““a
commercial exploitation” (Spahn).

Attempting to limit freedom of speech defenses in publicity
rights claims to the dissemination of factual information in the
name of newsworthiness is conceptually boggling, culturally
untenable, and politically pernicious. We value freedom of
expression not as a means of spreading verifiable information
about a world of brute fact, but as the activity with which we
culturally construct worlds, create social knowledges, forge eth-
ics, and negotiate intersubjective moral truths whose credence
isnever established by a measurable correspondence to an objec-
tive reality. Self, society, and identity are realized only through
the expressive cultural activity that reworks those cultural forms
that occupy the space of the social imaginary.

Political theorists of the postmodern condition point to the
necessarily cultural character of contemporary politics. The
social and political orders in which we live are contingent cre-
ations that we ourselves discursively construct. It is through cre-
ative cultural practices of articulation that the social world is
given meaning, and, hence, it is always contestable and open to
re-articulations.*® Ernesto Laclau and Chantal Mouffe, in partic-
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ular, see practices of articulating social difference as central to
democratic politics.”

All knowledges of social identity are symbolic systems of dif-
ference, and representational structures of difference are, by
their very nature, incapable of achieving closure. No structure
of differential identity is ever final; new forms of difference are
always emergent, and new social identities continually assert
their legitimacy and presence. Indeed, advances in the democ-
ratization of Western societies are dependent upon ‘‘autono-
mous initiatives starting from different points within the social
fabric” (Laclau and Mouffe, “Post Marxism” 105), asnew groups
constitute themselves politically. Laclau and Mouffe refuse to
privilege any particular subject positions, seeing the contempo-
rary political world as one of multifaceted struggles amongst
peoples continually articulating new social identities from dis-
cursive resources. Democratic politics is essentially a dialogic
process whereby social identities are continually emergent in
political articulation. A radical and plural democracy must main-
tain optimal conditions for encouraging such articulations.

Articulations of identity are possible only in conditions of
polysemy, symbolic ambiguity, and a surplus of meaning, where
the necessary cultural resources for contesting meaning and
asserting identity are freely accessible. In the condition of
postmodernity, our cultural resources are increasingly the prop-
erties of others, and meaning is the monopoly of an elite who
control the commodified texts that pervade our social lives.
These are the cultural images with which politically salient forms
of difference may increasingly be shaped. Whose identities will
be authorized and whose authorship will be recognized? As the
cultural cosmos in which we live becomes increasingly com-
modified, we will need to define and defend the cultural prac-
tices of articulation with which we author the social world and
engender our identities.

Notes

! I will use the term “celebrity image” to designate not only the
celebrity’s visual likeness, but rather, all elements of the complex con-
stellation of visual, verbal, and aural signs that circulate in society and
constitute the celebrity’s recognition value. The term “persona” will
also refer to this configuration of significations. I will also use the terms
celebrity and star interchangeably.
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2 T use the umbrella term publicity rights to encompass the tort of
appropriation of personality as it has developed at common law, the
proprietary right of publicity that has developed in American law, and
rights to prevent the appropriation of (inter alia) names and likenesses
that have been enacted in provincial and state statutes as well as federal
trademark legislation.

3 In Canada and Britain this right developed at common law into
a distinct cause of action known as the tort of appropriation of person-
ality. In the United States, the right of publicity arose as a category of
the right of privacy which protects the individual against misappropri-
ations of her name or likeness (among other things), and is recognized
as acommon law tort. Various states have also incorporated these rights
in privacy statutes and state constitutional provisions. The literature
detailing the origins and developing scope of these rights is so volumi-
nous that a 256-page bibliography of relevant American literature was
published in 1987 (Lawrence). Today the literature is even more exten-
sive, and I make no effort to summarize all the nuances of the field
here. For an insightful discussion of some of the landmark cases in
American law from a cultural studies perspective see Gaines.

* American courts are divided on the issue of whether a right of
publicity survives the individual’s death and in what circumstances.
Some courts have refused recovery for the relatives or assignees of a
decedent where the name or likeness has been appropriated for coni-
mercial purposes on the grounds that an individual’s personal right of
privacy does not survive his death. Others have allowed recovery for
invasion of privacy in similar circumstances. Decisions predicated upon
rights of publicity range from those that hold that the right survives
death in all circumstances, those that require the celebrity to have
engaged in some form of commercial exploitation during her life
before the right will be descendible, and those which unconditionally
oppose descendibility in any circumstances. The tendency, however,
has been towards greater recognition of the descendibility of publicity
rights and state legislatures have also inclined towards statutory recog-
nition of the descendibility of such rights. The issue has yet to be
determined or even seriously addressed in Canadian or British courts
because the rightis still considered a personal rather than a proprietary
one.

® See Radin for one philosophical discussion of the factors we need
to weigh in determining if commodification is an appropriate mode of
valuation.

¢ Publicity rights are justified on the basis of the celebrity’s author-
ship — her investment of time, effort, skill, and money in the develop-
ment of the image. Such claims, however rhetorically persuasive, are
rarely supported by any empirical data. How much of a star’s celebrity
and its value is due to the individual’s own efforts and investments?
Clearly individual labor is necessary if the persona is to have value and
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we could not appreciate stars without their expenditure of effort. But,
as Edwin Hettinger argues, ‘‘it does not follow from this that all of their
value is attributable to that labor” (37).

7 For one example, see Podlesney, who argues that “the blonde”
is the perfect post-WWII product and the ultimate sign of US global
supremacy, white patriarchy, and the triumph of American mass media
and mass production. Madonna, she suggests, is the blondest blonde
ever, “with forty years of the blonde phenomenon informing her every
move” (82). As Podlesney also notes, Madonna has frequently been
“heralded for (mis) (re)appropriating the iconography of the blonde
bombshell in a cynical defiance of the rules of sexuality codified by
patriarchy” (84).

8 I have no idea whether Jarmusch sought the consent of the Pres-
ley estate or the corporate owners of his publicity rights and, if so, what
royalties he agreed to pay. Nor do I know whether the Presley estate
ever sought to enjoin the film’s production or to demand royalties. The
very possibility of such an injunction and its desirability is what is at
issue here. Celebrities or their estates are not obliged to grant licenses
for the use of their image regardless of the artistic or social merit of
the work in which they are employed, and may withhold consent on
any pretext. In this hypothetical scenario, Mystery Train might be privi-
leged under the First Amendment but then again, it might not. In a
longer version of this argument, I discuss some of the problems with
the concept of freedom of speech in intellectual property contexts in
the postmodern era. See “Publicity Rights and Political Aspiration:
Mass Culture, Gender Identity, and Democracy.” Forthcoming in New
England Law Review 27 (1992).

® A party launching the Elvis Presley cologne was held at the New
York club Hot Rod in early October of 1990. Reported in Musto.

1% Presley’s relatives, however, are not necessarily realizing the
profit or controlling the uses to which the image is put. Prior to his
death, Presley had conveyed the exclusive right to exploit his name and
likeness to a corporation controlled by Colonel Tom Parker, his man-
ager, in exchange for royalties. Factors Etc., Inc. is an assignee corpo-
ration controlled by Parker who is presumably free to exploit the
Presley image in any manner.

' See McCann for an extended elaboration of a male feminist’s
reflections on his relationship to the Monroe persona, and Dyer, Heav-
enly Bodies, for an insightful discussion of her position in newly emer-
gent discourses of sexuality in the 1950s. Monroe’s ongoing dynamic
presence in contemporary sexual politics is addressed in MacCannell,
a perceptive and scathing review of biographies written by Norman
Mailer, Gloria Steinem, Anthony Summers, and Roger G. Taylor.

'? Tam grateful to Kathleen Robertson for clarifying this point and
expressing it so cogently.
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1* See Coombe, “Encountering the Postmodern” and ‘Post-
modernity and the Rumor”’; Hutcheon; and Willis.

4 The concept of the mediascape is borrowed from Appadurai. He
asserts that we need to consider the complexity of the global flow of
cultural imagery as producing new fields he defines as ethnoscapes,
technoscapes, finanscapes, mediascapes, and ideascapes.

15 Dick Hebdige, for example, describes the manner in which
music styles like rap and hip hop deploy existing cultural forms using
principles of parody, pastiche, and irony to articulate and negotiate
mixed, plural, or transitional identities for social groups at the margins
of national or dominant cultures. See CutN’Mix.

16 Butler’s position here is congruent with my stance in “Room for
Manoeuver,” where I argue that subjectivity is always constructed
within the discursive forms of prevailing structures of power, through
the creative process of bricolage— cultural practices that deploy existing
cultural forms in ever-emergent new fashions that may transform struc-
tures of power even as they evoke its significations.

17 For a discussion of the social and institutional structures of fan
communities see the second chapter of Bacon-Smith.

® See Bacon-Smith (322); Jenkins; and Penley, ‘“‘Brownian
Motion” and *“Feminism, Psychoanalysis, and Popular Culture.” These
two essays are adapted from ‘“To Boldly Go Where No Woman Has
Gone Before: Feminism, Psychoanalysis, and Popular Culture,” a lec-
ture delivered at the conference *‘Capital/Culture,” Toronto, 24 Apr.
1990, and at “Cultural Studies Now and in the Future,” Univ. of lllinois
at Urbana-Champaign, 5-9 Apr. 1990.

!9 Usually produced out of women'’s homes, fanzines are generally
mimeographed or photocopied productions but some have become
more sophisticated with the introduction of computerized desktop
publication technology; few issues are less than a hundred pages long.
As Bacon-Smith writes:

for statistical information about the product created within the
community, I turned to Roberta Rogow’s Trexindex. Rogow, a
children’s librarian in Northern New Jersey, has been indexing
the writings and graphic arts that have appeared in the
community’s fanzines since 1977. The Trexindex has some limi-
tations. . . . By design it considers for inclusion only those items
created on the Star Trek theme, or items created about other
media sources that appear in fanzines highlighting Star Trek
materials. The Trexindex does not include fanzines deoted to
other source products, nor does it include material not printed
in the fanzines, such as literature passed by photocopy, hanging
art, or costume. In spite of its limited goals, as of 1988, Rogow’s
Trexindex does list over 34,000 items, produced by more than
ten thousand community members from the United States and
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English-speaking countries, and from countries such as Japan,
German, and Italy. . . . (322)

% In her public lecture (“To Boldly Go”) Constance Penley esti-
mated that there were three to five hundred publishers of homoerotic
fanzines alone (which would include those featuring characters from
Blake’s 7, Miami Vice, The Professionals, Simon and Simon, Starsky and Hutch,
as well as the Star Trek characters). These publications are sold at cost,
relying upon subscriptions and often pre-payment to finance produc-
tion and distribution costs (Bacon-Smith 4); producers are motivated
more by the desire to express identity and establish community than
any monetary interest and often operate at a loss.

21 Hurt-Comfort stories are those in which one male character is
hurt and suffers and the other comforts and nurses him. See discussion
in chapter ten of Bacon-Smith.

2 Erotic fiction is also written about the characters in Starsky and
Hustch, Blake’s 7, and The Professionals.

2 Constance Penley told me in conversation that Lucasfilm threat-
ened legal action (most likely an injunction on copyright grounds)
when they discovered that fanzine writers had depicted Luke Skywalker
and Han Solo in an erotic relationship. Bacon-Smith also notes that
the fandom has had an uneasy relationship with Lucasfilm but does
not elaborate (171n5).

# Not all Star Trek fans share the same attitudes to this fiction. Some
fans oppose these stories on religious or moral grounds, others find
them ‘“‘untrue” to the source or canon, some find them too explicit,
and others worry about exposing the original actors to ridicule (Bacon-
Smith 222-24).

% This would help to explain why fans don’t necessarily see the
sexual relationship between Kirk and Spock as a homosexual one (Pen-
ley, “Feminism, Psychoanalysis, Popular Culture” 486-88n3). As some
fans see it, there are forms of love that defy description; the sexual
orientation of Kirk and Spock is irrelevant because their love is a matter
of cosmic destiny (487). For similar reasons, fans don'’t see even the
most sexually graphic material as pornographic. Such categories are
simply inappropriate in these alternative universes (Bacon-Smith 243).

% A significant exception here is the important work of Jane
Gaines.

7 For longer discussions of this approach to thinking about law,
see Gordon; and Coombe, ‘“Room for Manoeuver.”

# Bacon-Smith, Jenkins, and Penley have been very careful not to
reveal details about or examples of particular fanzine writing, filming,
and drawing practices or the identities of practitioners. I respect their
circumspection and similarly will not, as a matter of ethical principle,
delineate the precise ways in which fanzines or performers in gay and
lesbian subcultures could be held to violate publicity rights (as well as
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the copyright and trademark rights held by the commercial producers
of the media products on which they draw). To do so would be to
provide the legal resources with which to prosecute them, or with which
they might be threatened with potential legal action.

# Foucault argued that juridical regimes must be understood as
productive rather than merely prohibitive — producing what they
purport merely to represent. For a general discussion of the socially
constitutive character of law see Harrington and Yngvesson. For a dis-
cussion of the juridical production of class and gender subjectivities in
the transition to industrial capitalism see Coombe, *“Contesting the
Self.” ’

% The term is borrowed from E.P. Thompson, ‘“The Moral Econ-
omy of the English Crowd in the 18th Century,” Past and Present 50
(1971): 76-136.

! Bacon-Smith also illuminates the complexities of the attitudes
fanwriters hold with regard to the legal status of the source product.
On the one hand they are aware that the characters, plots, films, tele-
vision episodes, videos, logos, and dialogues with which they work are
the properties of others. On the other hand, they take quite seriously
the philosophy of “IDIC” (Infinite Diversity in Infinite Combination),
propagated by Gene Roddenberry, the originator of Star Trek. They
respect the legal prohibition against profiting from their writing, tape-
making, and artistic activities, but the possibility that their activities
might still be enjoined on copyright, trademark, or publicity rights
grounds does not appear to operate as a serious deterrent. These
women know they assume risks of legal prosecution but legal risks are
only a very few and possibly the most distant of the risks they face;
indeed, Bacon-Smith implies that the assumption, management, and
shared exploration of risk is the central ethos of the community, and
constitutive of the construction and reconstruction of culture in which
they engage (203-98).

%2 For a discussion of complicitous critique as an attitude symptom-
atic of postmodernism, see Hutcheon.

* 1 explore these in more detail in ‘“Publicity Rights and Political
Aspirations.”

* See, for example, Grant v. Esquire, Inc., Rinaldi v. Village Voice,
Garger v. Triangle Publications.

% The concept of promotional culture is developed by Wernick,
who suggests that North American culture has come to present itself
atevery level as an endless series of promotional messages. Advertising,
besides having become a most powerful institution in its own right, has
been effectively universalized as a signifying mode.

% For a discussion that draws upon Mikhail Bakhtin’s theory of
dialogism to argue the political necessity of appropriating legally com-
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modified cultural forms in late-capitalist democracies see Coombe,
“Objects of Property.”

37 See Laclau and Mouffe, Hegemony and ‘“‘Post Marxism”; and
Mouffe, ‘“Radical Democracy.” See also Dallmayr, “Hegemony” and
Margins; and Macdonald.
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